
Peter Kerckhofs*

The EWC Directive and the Capacity of the EU 

to Develop European Social Dialogue within

Multinational Companies

Abstract: European economic integration and EU enlargement have enhanced
transnational restructuring in multinational companies (MNCs). This allows MNCs
to benefit more from local competitive advantages in their production and in their ac-
cess to consumer markets and labor markets. When the central management of MNCs
decides to restructure their operations and eventually close a plant, this demonstrates
their impact on local workplace developments. The EU Directive on European Works
Councils (EWC Directive) can thus be assessed as a case of European social policy-
making providing a corrective mechanism for the democratic deficit in MNC deci-
sion-making.

Introduction

The EWC Directive

1

allows employee representatives from the different

European countries in which MNCs have their operations to meet with central

management and with their colleagues representing employees from other

countries. During EWC meetings, these representatives are informed and con-

sulted by central management on transnational issues of concern to the com-

pany’s employees. By this means, EWCs aim to bridge a representation gap
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between international corporate decision-making and employees’ nationally

defined information and consultation rights.

Fifteen years after the adoption of the first EWC Directive in 1994, better

representative rights were provided in the new 2009 EWC Directive.

2

Simul-

taneously, the financial and economic crisis eroded significant parts of the

trust and efficiency in the European single market, which is illustrated by the

high unemployment rates caused by the lack of job-creating investments.

This article analyses how the European Union has economically integrat-

ed, and what impact this had had on MNCs and their European workforce.

Furthermore, it analyses the capacity to develop a European legal framework

for social dialogue in multinational companies in the changing economic and

political context. Finally, the new 2009 EWC Directive is evaluated on the

basis of practical and political learning processes, as well as relevant court rul-

ings. The new EWC Directive 2009/38/EC entered into force on 6 June 2011.

1. Economic integration and its impact on employment

European economic integration and enlargement have enforced the

transnational interdependence of companies operating in Europe.

3

This inter-

dependence is measured in terms of Foreign Direct Investments (FDI). FDI

are investments to acquire a lasting management interest in an enterprise. This

can involve transfer of technology and expertise, but also influence from the

mother company, or even control over strategic decision making in the foreign

subsidiary.

1.1. FDI flows illustrate the increasing economic integration in the EU

These developments were already going on well before Poland joined the

EU in 2004. Since 1992, the European Single Market has brought tremendous

benefits and created new opportunities with its principles of the free move-

ment of goods, services, capital and people.

4

The table below shows how entry

into the European Single Market enhanced inward FDI in Poland from 2004

to 2007. For the EU as a whole, FDI flows reached a high in 2000, after which

it declined until the 2004 enlargement made it rise again.
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Table 1. Inward and outward FDI

5

Year 2002 2003 2004 2005 2006 2007 2008 2009 2010

FDI in PL 4131 4123 6159 10293 19603 23561 14839 13698 9681

FDI outflow 230 196 806 3406 8864 5405 4414 5219 4701

EU Inward 420433 338678 216440 496075 581719 850528 487968 346531 304689

EU Outward 384549 372400 279830 605515 690030 1199325 906199 370016 407251

All these FDI flows into Poland brought about a gradual improvement on

the labour market. Unemployment rates, for example dropped form 20 per

cent in January 2005 to 12.3 per cent  by December 2010.

6

Besides quantita-

tive effects, FDI can also have qualitative effects on employment, both directly

and indirectly. The potential effects of FDI may be different for the employees

of the mother-company, the foreign subsidiaries, or the local labour markets

in which they operate.

1.2. FDI impact on employment in the home country of the MNC

From the home-country perspective, FDI or subcontracting can mean

 delocalisation of production

7

and eventually also technological enrichment

of the home-based production.

8

This may result in a combination of positive

and negative effects on both the quantity and the quality of employment.

Shifting the mother-company to a more innovative role, based upon a highly

skilled and motivated workforce, entails positive effects on the quality of em-

ployment and industrial relations, while the jobs of lower-skilled workers

may be threatened when parts of production are relocated to foreign sub-

sidiaries.

In Poland there are many more subsidiaries of foreign-owned multination-

al companies

9

than Polish companies with operations abroad. This is illustrat-

ed by the larger FDI inflows than outflows. Therefore, the FDI impact on for-
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eign subsidiaries of multinational companies is more relevant for Poland than

the impact of FDI on employment in the home country.

1.3. FDI impact on employment in the foreign operations of an MNC

Employment growth in one foreign subsidiary or its subcontractors may

be the result of, or for that matter the source of, some degree of delocalisation

away from the mother-company or from other foreign subsidiaries. Increased

efficiency can sometimes also lead to overproduction, in which case the cen-

tral management then needs to decide how to reduce production. This reduc-

tion of production can take place in the home country operations of the MNC

or in its foreign operations.

10

Such events depend on the integration of the pro-

duction of multinational companies’ subsidiaries,

11

which can either be hori-

zontally or vertically integrated, or even not integrated at all. Horizontal inte-

gration encompasses similar products being produced at different locations,

which may result in internal competition within a company. Vertical integra-

tion increases the interdependence of the different production units because

the output of one subsidiary is the input for another.

From the point of view of the foreign-owned subsidiaries, green-field in-

vestment means additional jobs, unless this employment disappears elsewhere

within or beyond the company. The appearance of MNCs will have only sur-

rogate effects if the newly created jobs end up finally ousting existing employ-

ment generated by local employers. When the production of a multinational’s

subsidiary manages to be more productive and less labour intensive by trans-

ferring technology, this could shrink overall employment in the foreign sub-

sidiary, even though at the same time working conditions may improve in the

first instance. In the end, increased competition for available jobs may once

again decrease the qualitative terms of employment.

12

Brown-field investments translate only into a change of ownership, with

no immediate impact on the workforce size. After some time, double functions

resulting from mergers and take-overs will have to be cut away to realise syn-

ergy effects.

13

The combination of a take-over followed by restructuring and
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disinvestments may create feelings of confusion, uncertainty, and erosion of

corporate identity among the workforce.

14

With regard to the quality of em-

ployment, FDI may also include the introduction of undesired techniques of

production or management.

15

Table 2.  Effects of FDI on employment

16

FDI effects on Directly Indirectly
employment Positive Negative Positive Negative

Quantitative Job-creation Rationalisation Multiplication Replacement 
and job-cuts effect on local of local 

economy enterprises

Qualitative Increasing Introduction Spill-over Increased 
productivity of undesired of high competition 
and high practices productivity on the labour 
salaries and improved market, 

working eroding labour 
conditions conditions

1.4. EWCs and the democratisation of European economic integration

Mergers, acquisitions, relocations and restructuring plans are strategic de-

cisions taken by the central management of the MNC at its headquarters, far

away from the workplace of the employees, and usually outside their work-

place representation structures. While EWCs cannot entirely prevent these de-

velopments from happening, they are nonetheless instruments to channel in-

formation and generate consultation between transnational decision-making

bodies and workplace employee representation structures.

17

Viewed in this

light, the establishment of EWCs can be regarded as a question of voice or

exit.

18

The voice option includes direct communication between employee
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representatives and central management. Without an opportunity to voice their

opinion on important changes affecting their working conditions, the exit op-

tion might stand for rejection of such decisions, impeding employees’ loyalty

towards central management.

The information that central management gives a EWC helps employees

to understand the strategy behind central management’s decisions, and thus

gain acceptance of them and facilitate their implementation.

19

The develop-

ment of EWCs is, in this context, a test of the performance of the democratic

system in the EU, to correct or gain acceptance for the distorting effects of

European economic integration.

20

Having understood this challenge, the EU

legislated the EWC Directive, with the aim of sustaining democratisation of

its European economic integration policy.

21

In the preamble of the EWC Di-

rective it is stated that:

‘Whereas the functioning of the internal market involves a process of con-
centrations of undertakings, cross-border mergers, take-overs, joint ventures
and, consequently, a transnationalization of undertakings and groups of un-
dertakings; whereas, if economic activities are to develop in a harmonious
fashion, undertakings and groups of undertakings operating in two or more
Member States must inform and consult the representatives of those of their
employees that are affected by their decisions’.

22

For employee representatives, the EWCs offer a European-level informa-

tion and consultation process, in addition to offering the possibility of direct

communication with central management. Of equal importance are the cross-

border meetings of employee representatives and the opportunities these bring

for European trade union co-operation and solidarity. For the management,

EWCs offer no fewer opportunities. First of all, the EWC can serve central

management in finding a balance between internationalised and decentralised

strategic approaches in human resource management. The principle of think-

ing globally and acting locally can be fine-tuned and eventually monitored

through a EWC. It can also be a vehicle for the development of an international

corporate identity, and an instrument for internal communication, stimulating

social harmony and cohesion within diversified multinational companies.
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2. The European Directive on European Works Councils

Directive 94/45/EC, as well as Directive 2009/38/EC, applies to compa-

nies that have at least 1,000 employees in the European Economic Area (EEA)

and 150 or more employees in at least two Member States. Consequently,

these companies have to establish a European Works Council if employee rep-

resentatives of at least two EU member states so request. The establishment

of a EWC is done through negotiations with employee representatives from

the European operations of the MNC, which results in a EWC agreement es-

tablishing the terms of operation of the EWC.

Over the years, the number of companies with more than 1000 employees

and more than 150 in at least two countries has increased, due to increasing

FDI flows and EU enlargement. At the time the EWC Directive entered into

force in 1996, there were 1152 companies affected, of which 412 had estab-

lished a EWC. Over the years both numbers have doubled,

23

leaving the com-

pliance rate of companies with a EWC between 30 and 40 per cent  of the total

number of affected MNCs. These figures point out that the right to a EWC is

a right that needs to requested and is implemented for each company by an

agreement. It is not automatically imposed.

24

Figure 1. The number of companies affected by the EWC Directive

25
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2.1. The political history of transnational employee representation

The implementation of the 1974 European Commission’s action pro-

gramme resulted in the first European Directives providing for information

and consultation rights within companies in certain circumstances. These cov-

ered collective redundancies (Directive 75/129/EEC) and transfers and merg-

ers of companies (Directive 77/187/EEC). In the 1970s, two other proposals

appeared on the political agenda, providing, in addition to EWCs, for partic-

ipation of employee representatives in company supervisory boards. These

concerned a draft European company statute regulation and a proposal for

a fifth company law Directive. Revised versions of both proposals were re-

submitted for adoption in the 1980s. While they were not adopted, neverthe-

less these revised versions, as well as the very fact that they were not accept-

able for adoption owing to certain reasons, yielded important information and

lessons which were incorporated into the draft Vredeling Directive on transna-

tional information and consultation.

26

Unlike the EWC Directive, the Vredeling proposal was not limited to

transnational companies. It also concerned national enterprises with complex

structures. The Vredeling proposal required local management to provide in-

formation and consultation through the existing workplace representation

structures, based on information received from central management.

Even though Sir Richard Ivor, the new Commissioner for social affairs

who had taken the place of Henk Vredeling, issued a revised version of the

draft Vredeling Directive in 1983, it too was never adopted. Business lobby-

ists successfully countered it, while trade unions were unable to convince

Commissioners of the importance of this proposal. In the debates in the Sep-

tember and October 1983 meetings of the ‘social questions working group’

of the Council, resistance occurred first from the Thatcher government.

Reservations also came from Germany, which feared an erosion of its co-de-

termination practice. Finally, the French presidency of the Council did not

make the revised Vredeling proposal a priority for the first half-year of 1984.

In the end, probably the most important contribution of the Vredeling pro-

posal in the political process which eventually enabled the adoption of the

EWC Directive was the growing awareness it engendered that the then-re-

quired unanimity had to be replaced by qualified majority voting for the

adoption of such proposals.

While the proposed Vredeling Directive was abandoned, three different

events in France influenced the formulation of a proposal for a EWC Direc-

Yearbook of Polish European Studies, 14/2011

154

26

R.Blanpain, P.Windey, European Works Councils: the European Directive (94/95 EEC) of
September 22, 1994 – Information and Consultation of Employees in Multinational Enterprises
in Europe, ed. Peeters, Leuven 1994.



tive. First, France adopted the so-called Auroux laws. The second Auroux law,

of 28 October 1982, strengthened the consultation rights of works councils

and introduced group works councils.

27

One of such group works councils,

within the glass-producing company Saint-Gobain, invited foreign workers’

representatives in 1983 and became the first de facto EWC.

Second, in the French state-owned Thomson Group the first EWC was cre-

ated based upon a formal written agreement between central management and

trade unions. The management of this company granted the French trade

unions this first EWC agreement in return for political support at the EU level

to obtain anti-dumping measures against Asian TVs entering Europe, which

eroded Thomson’s potential market shares. The content and structure of this

first formal written EWC agreement was copied in several other companies in

the second half of the 1980s, and became the template for the creation of

EWCs according to the draft EWC Directive in 1990.

Third, within days of taking office, the French president of the European

Commission, Jacques Delors, launched European social dialogue talks at the

Val Duchesse Priory.

28

In this way the European Commission mobilised trade

union support for the adoption of the Maastricht Treaty in return for the Social

Protocol annexed to it. This was formalised in the European social partner

joint letter of 31 October 1991, which asked the Inter-Governmental Confer-

ence (IGC) to adopt the proposal for a new Article 118b. This was done, and

the proposal was integrated in Protocol number 14 to the Maastricht Treaty,

and later on integrated, as Articles 137, 138 and 139 of the Treaty Establishing

the European Community (TEC). In the current Treaty on the Functioning of

the European Union (TFEU) they are now articles 153–155.

In this manner, the social partner summits initiated by Jacques Delors re-

sulted in an agreement institutionalising European social dialogue. This

opened up the possibility of negotiated agreements of the European social

partners that would be enforced through Directives (Article 155), as well as

the legal basis to issue Directives in certain policy domains by qualified ma-

jority instead of the previously required unanimity (Article 153). Both of these

new decision-making procedures were used for the first time in the adoption

process of the EWC Directive.
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2.2. The adoption of the EWC Directive

The adoption process of the EWC Directive is an interesting case study in

European social policy- making, because it runs through three different types

of decision-making procedures. At present, it also demonstrates the important

capacity of the country holding the presidency to set priorities and seek com-

promises over proposed EU legislation.

In the first phase, the decision-making procedure in place at that time re-

quired unanimity in the Council of Ministers. As was the case with the Vre-

deling draft, it was the unanimity requirement which obstructed the adoption

of the draft EWC Directive. The Maastricht Treaty, signed on 7 February 1992,

included a Social Protocol (hereinafter referred to as the ‘Maastricht Social

Protocol’) that opened up two new procedures for European policy-making on

the issues of information and consultation:

29

● The possibility for the European social partners to make an agreement

that is enforced under a Directive, and

● The possibility for Council adoption of a Directive by qualified ma-

jority.

Until the Maastricht Treaty entered into force in November 1993,

30

the re-

quired unanimity continued to obstruct the adoption of the EWC Directive. In

the meantime, the political willingness to legislate a Directive on EWCs re-

sulted in the creation of a budget line for financing meetings of employee rep-

resentatives to prepare them for the establishment of EWCs.

31

With the help

of this budget line, 47 European Works Councils were established even before

the EWC Directive was adopted in 1994.

32

This rather large and increasing

number of voluntarily established EWCs constituted a strong argument in the

decision-making process concerning the Directive.

2.2.1. Unanimity required in the Council of Ministers

The European Commission issued the first draft of the EWC Directive on

5 December 1990, which was presented to the Council meeting of 12 December

1990. The views of the social partners were given through the opinion of the
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European Economic and Social Committee (EESC) of March 1991. Consider-

ing this, as well as the amendments contained in the opinion of the European

Parliament (EP) of July 1991, the European Commission presented a revised

version of the draft in September 1991. This was subject to a political debate in

the social and labour affairs Council on 3 December 1991. The UK opposed this

draft, which at that time still required unanimous approval for adoption.

Table 3.  Three stages in the adoption process of Directive 94/45/EC

Phase 1 Phase 2 Phase 3
Unanimity of Consultation Qualified Majority 

12 Member States of Social Partners of 11 in Council
in Council & possibility to make 

social partner agreement

05/12/90 => 31/10/93 01/11/93 => 30/03/94 01/04/94 => 22/09/94

Legal Basis = Article 3 §2 and §3 Article 2§2 
Art. 100 of the Treaty of Maastricht Social of the Maastricht Social 

establishing  Protocol33 Protocol34

the European Community

The Presidencies of the Council of Portugal in the first half-year of 1992,

and of the UK in the second half-year of 1992, both blocked the proposal, while

intensive diplomatic efforts of the subsequent Danish and the Belgian Presiden-

cies consolidated support for the draft of the text in 1993.

35

This political will-

ingness to negotiate over legislation is illustrated by the fact that the draft EWC

Directive was discussed at fourteen meetings of the working group social ques-

tions of the Council, at five meetings of the committee of permanent represen-

tatives (COREPER), and at five meetings of the Council of Ministers.

36
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– The Council of ministers of work and social affairs.



2.2.2. Social partners’ opportunity to legislate by agreement

When the Maastricht Treaty entered into force in November 1993, its So-

cial Protocol enabled the adoption of the EWC Directive with a qualified ma-

jority consisting of eleven Member States. Since the UK had opted out of the

social protocol until 1997, the large support mobilised during the Danish and

Belgian Presidencies of the Council enabled a speedy adoption.

The Maastricht Social Protocol, however, prescribed a double consultation

round of the European Social Partners. In the first round the desire for, and

the general orientation of, a legislative proposal were discussed. A second con-

sultation period debated the content of the proposal and an eventual commit-

ment of the European Social Partners to negotiate an agreement on a text for

a Directive.

The first consultation round took place from 18 November to 13 December

1993, subsequent to which the European Commission issued a new draft ver-

sion for the EWC Directive on 7 February 1994, the so-called Flynn proposal,

named after Commissioner P.Flynn.

Two exploratory meetings were held on 23 February and 9 March 1994.

On 15 March, UNICE and CEEP, the European organisations of public sector

employers, offered negotiations without preconditions. UNICE and CEEP

 reviewed their position twice, first on 23 March and secondly on 28 March.

As such, there seemed to be a basis for negotiations at the opening of the

final meeting on 30 March 1994. At that occasion the Confederation of

British Industry (CBI) found UNICE’s position unacceptable and rejected it

as a basis for negotiations. Consequently, the European Social Partners could

not launch negotiations on the establishment of a legal framework for

EWCs.

37

2.2.3. The adoption of the EWC Directive by qualified majority

The European Commission presented a new draft Directive on 13 April

1994 based upon the 12 October 1993 draft that received large support during

the Belgian Presidency. The EP and the EESC each issued an opinion, which

were taken into consideration in the revised draft presented by the European

Commission on 3 June 1994. On 18 July the Council of Ministers reached

a common position which was transmitted to the EP for the second reading.

The EP proposed 12 amendments, on which the European Commission had

to give its opinion a few days later. Commissioner Padraig Flynn’s position was
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that certain amendments could be considered, if the Council was unanimous

on the same line. This appeared not to be the case.

38

On 22 September 1994,

the Council of Ministers unanimously adopted the common position of 18 July,

without any changes. Portugal abstained, and the UK did not participate in the

vote since it had opted out of the Maastricht Social Protocol.

The speed in which the draft Directive was passed – from April to Sep-

tember 1994 – reflects the broad political consensus to adopt a legal frame-

work for EWCs. Even though this had not been possible throughout the ne-

gotiations with ETUC, UNICE and CEEP, the implementation of the EWC

Directive brought a new impetus for European social dialogue.

2.3. The Polish implementation of the EU Directive 2002/14/EC

Both the 94/45/EC EWC Directive as well as the 2002/14/EC Directive

on national level information and consultation were transposed into Polish law

by the Act of 5 April 2002. Before the implementation of these Directives,

trade unions were the only existing channel of employee representation. The

introduction of a dual system, combining trade unions with their collective

bargaining role and works councils with competences limited to information

and consultation, led to a Polish court case over the role of trade unions in the

appointment of works council members.

This question of the status of the works councils and their relation to trade

union organisations was ruled upon by the Polish Constitutional Court in

a landmark judgment of 1 July 2008.

39

Following a complaint lodged by the

Confederation of Polish Employers,

40

the Court analysed whether the provi-

sions of the Act of 7 April 2006 on informing and consulting employees,

41

which laid down the mode of election and dismissal of works councils, were

compatible with Article 59 paragraph 1 in connection with Article 32 para-

graph 3 of the Polish Constitution of 1997.

42
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In its 2008 judgment the Polish Constitutional Court noted that the Act of

7 April 2006 transposing Directive 2002/14/EC provided for three modes of

election of works council representatives: (i) only by trade unions, (ii) by all

employees, and (iii) mixed. The Act gave the priority to the first mode: ac-

cordingly, as a general rule only trade union organisations were entitled to

elect the employees’ representatives. The second mode, election of the repre-

sentatives by all employees, was only subsidiary and applied as an exception

to that general mode, i.e. it was provided for only in cases where no trade

union organisation existed in the enterprise, or in cases where, if there were

more than one trade union in the enterprise, the trade unions could not manage

to agree on the election of the representatives. This was in line with the rec-

ommendations of the Working group of labour ministries officials that looked

after the harmonised national transposition measures, ruling out the provision

of additional rights that could have stimulated MNCs to undertake regime

shopping.

43

The Court noted that the same Act provided that a works council, elected

in an enterprise in which no trade union organisation existed at the time but

one was subsequently formed, should be dissolved and the mandate of its

members would expire six months after the day on which an employer is no-

tified about formation of a trade union organisation. As a consequence, the

employees previously elected to the works council can not oppose the dis-

missal of its representatives whenever a trade union organisation is created in

a given enterprise. After having analysed the Act of 2006 in the context of the

principle of trade unions’ negative freedom and the principle of equality of

workers, the Court found that Article 4 paragraphs 1, 3 and 5 of the Act of

2006 was unconstitutional to the extent that it specified the mode of selection

and dismissal of the employees’ representatives depending on whether the

workers in a given enterprise belonged to a trade union organisation or not.

Following this judgment the Polish legislature has derogated all the provisions

questioned by the Court and laid down only one procedure to create work

councils, by employees’ election.

44

The relevance of this judgement seems to be limited only to the question

of the transposition of Directive 2002/14/EC. So far several other laws trans-

posing the social acquis communataire in which the Polish legislature granted

company trade union organisations a monopoly to elect employees’ represen-

tatives have not been questioned by either the employers or the employees. In

particular, this right is currently enshrined in the provisions concerning the se-
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lection of employees’ representatives for a special negotiating body in the Act

on European Works Councils

45

and the Act on the Societas Europaea.46

3. The recast of the EWC Directive in 2009

European Works councils continued to develop over the years, based upon

learning effects and improved cooperation between EWCs. According to its

Article 15, the EWC Directive was supposed to be revised in 1999, however

this only happened ten years later, in 2009. The difficulties which gave rise to

this significant delay are presented below, together with the rulings of the Eu-

ropean Court of Justice (ECJ) that illustrated the need for the revision. Finally,

an assessment is made of the extent to which the new EWC Directive incor-

porates the lessons from the ECJ rulings.

47

3.1. The difficult process of revising the EWC Directive

The developments concerning the revision of the EWC Directive can be

grouped in a similar way as the stages in which the EWC was adopted in the

first instance, i.e. in the first half of the 1990s. In the first period the actors

took positions: the ETUC formulated its demands, UNICE opposed revision,

and the European Commission decided to prioritise two other Directives,

withholding the revision of the EWC Directive until these two other Direc-

tives, in the field of European Industrial Relations, were adopted, which they

finally were, as 2001/86/EC and 2002/14/EC.

In the second period, from 2003 to 2005, the European social partners

were given the opportunity to legislate a revised EWC Directive by agreement.

This turned out to be not possible, as was previously the case in the adoption

process of the first EWC Directive. Finally a third period, beginning in 2006,

reflected an increased political willingness to legislate a revised EWC Direc-

tive. In that year the European Parliament called for a revision in its Cottigny

Report, and in resolutions on restructuring and closures this need for revision

was repeated.

Frustrations over the lack of developments in the process of revision of

the EWC Directive simultaneously raised the expectations associated with its
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revision.

48

From 1999 to 2007, this revision process had not yet resulted the

presentation for adoption of any draft. Media attention given to transnational

restructuring stimulated political actors to revitalise the revision process in

2008. In the meantime, case law illustrated the need for additional safeguard-

ing of the effectiveness of the information and consultation rights provided by

the EWC Directive. With EU enlargement, the inclusion of the UK into the

process, and the extension of the EWC Directive to the EEA, its geographical

scope was enlarged from 11 to 30 countries. Enlarging the European Single

Market also enhanced transnational restructuring

49

and increased both the ex-

pectations associated with EWCs

50

as well as the number of countries repre-

sented in EWCs.

51

In addition, lessons learned from existing EWCs caused

participants to project solutions for the difficulties they saw in the functioning

of their own EWCs into the ongoing revision process of the EWC legal frame-

work.

52

The resulting Directive 2009/38/EC is thus no longer referred to as

a ‘revision’ but a ‘recast’ of the earlier Directive 94/45/EC.

53

3.2. Deficiencies leading to court cases, reflecting the need for 

a revision

As the above-mentioned process unfolded, deficiencies in the implemen-

tation of the earlier Directive resulted in the rulings by the European Court of

Justice that not only safeguarded the effectiveness of the EWC Directive but

also provided lessons for its ongoing revision process.

54

These rulings con-

cerned the EWCs of Renault, Bofrost, Kühne & Nagel, and Anker. Each of

these four cases is described below.

The first court case involving EWCs arose from the decision of the French

central management of Renault to close its plant in Vilvoorde, resulting in the

collective dismissal of almost all of the approximately 3,000 workers there.

This decision was taken by management, and announced to the press before
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employee representatives were informed or consulted. A Belgian court issued

a judgment condemning Renault’s decision as being in breach of Belgian reg-

ulations on information and consultation. In parallel a court case was initiated

in France to defend the EWC and its information and consultation rights, be-

cause the simultaneous start of a new production line in Spain clearly proved

the transnational character of the closure. The French court of first instance,

55

as well as the court in higher appeal,

56

judged that the effectiveness of the in-

formation and consultation rights of the EWC Directive were not sufficiently

guaranteed by the Renault EWC agreement. The ruling however assessed

a penalty of only 5000 French Francs (approximately 750 Euro or £500),

which for such a large company was hardly a deterrent.

57

In the Bofrost court case

58

the ECJ received a reference for a preliminary

ruling from a German court, concerning the request of workers to receive in-

formation on the organisation, structure, and workforce numbers of the com-

pany. The Bofrost defence claimed that the individual establishments were in-

dependent, as they were parts of a joint venture, without a central management

or a controlling undertaking. Consequently, the German management claimed

it was not required to provide this information, according to the German law

transposing the EWC Directive. The ECJ decided that the provision of this in-

formation was essential for the effectiveness of the EWC Directive and ruled

that not only central management, but any management is obliged to provide

this information if it is requested to do so by a EWC.

Two other ECJ court cases concerning Swiss-based multi-nationals fol-

lowed. In the Kühne & Nagel case

59

the largest workforce was situated in Ger-

many, which, according to the ECJ, made the German management the sub-

stitute for the Swiss central management. The ECJ obliged the German

management of Kühne & Nagel to provide information on its operations in

other EEA countries. In the Anker case,

60

German employee representatives

obtained the same result. This Swiss company had a Dutch subsidiary which

held all the shares of the concern, and the largest workforce was situated in

the UK. Thus the management of the Anker operations in the Netherlands or

in the UK would hold the responsibility of central management in terms of the

EWC Directive, though they did not acknowledge this when German employ-

ee representatives requested information to prove that their company fell with-

P.Kerckhofs, EU Social Dialogue within Multinational Companies

163

55

Le Tribunal de Grande Instance de Nanterre, ordonnance de référé du 4.04.1997.

56

La Cour d’Appel de Versailles, 07.05.1997.

57

U.Rehfeldt, op.cit.

58

C-62/99, Betriebsrat der Bofrost, [2001] ECR I-02578.

59

C-440/00 Gesamtbetriebsrat der Kühne & Nagel AG & Co. KG v Kühne & Nagel AG &
Co. KG [2004] ECR I-787.

60

C-349/01 Betriebsrat der Firma ADS Anker v. ADS Anker [2004] ECR I-6803.



in the scope of the EWC Directive. In this case the ECJ ruling obliged man-

agement to provide information enabling workers’ representatives to prove

that their company fell within the scope of the EWC Directive.

Hence, it can be concluded that the effectiveness of the EWC Directive is

enforced by these ECJ rulings.

3.3. The new EWC Directive 2009/38/EC

To assess the impact of Directive 2009/38/EC on EWC developments, the

overall question to be answered is whether the new EWC Directive will bring

about more – and more effective – EWCs in response to participants’ expec-

tations.

61

In order to increase the number and proportion of established EWCs,

Directive 2009/38/EC provides help and stimuli for the setting up of new

EWCs, as well as an upgrading of the legal framework for the existing EWCs.

3.3.1. Help for setting up new EWCs

In line with the Bofrost, Kühne & Nagel, and Anker court rulings, Article

4 §4 of Directive 2009/38/EC provides help in the process of collecting infor-

mation on the scope of a company by making local management responsible

to disclose this information within each workplace.

Another legal incentive to start setting up EWCs in companies where they

are absent is provided in Article 14, which replaces Article 13 of the former

94/45/EC Directive. It discharges companies from their obligations arising

from this Directive if they reach a EWC agreement on the basis of Article 6

of Directive 94/45/EC before the 6

th

of June 2011. This is the date the national

transposition measures of Directive 2009/38/EC entered in force. If the obli-

gations of Directive 2009/38/EC raised fears, they could be avoided by vol-

untarily setting up a EWC before the 6

th

of June 2011. The impact of this pro-

vision was not, however, significant.

Further help for the Special Negotiation Bodies (SNBs) employed in the

process of establishing new EWCs is given in terms of: employee-only SNB

preparation meetings; training for SNB members; notification of ongoing

 negotiations to European trade unions and their expert assistance in SNB

meetings.

3.3.2. Legal upgrading of existing EWCs

The legal upgrading of the rights of existing EWCs is provided in Articles

1, 2 and 10 of the new EWC Directive 2009/38/EC. This involves both better
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defined information and consultation rights and improvements in the means

that have to be provided to allow EWC members to exercise their rights and

fulfil their duties.

New in Article 1 is that it sets out the objective to define information and

consultation in such a way as to ensure their effectiveness, while simultane-

ously limiting the competence of EWCs to transnational issues. These are de-

fined as matters that concern the company as a whole or at least two different

countries (Article 1 §4). This does not reflect the court ruling on the closure

of a Renault plant in a country different from that in which the company’s

headquarters were located, where the closure was decided upon.

62

According

to recital 12 of the 2009/38/EC Directive, which was previously included in

the 94/45/EC Directive as well, EWCs need to be properly informed and con-

sulted on decisions taken in another European country from where they will

have an impact on employees. Neither the Renault court ruling nor this pre-

scription in the preamble of the Directive is reflected in the transnational com-

petences given to EWCs by the 2009/38/EC Directive.

The definition of information is new (Article 2 §1f), and to the definition

of consultation is added that it needs to take place in such a time, in such fash-

ion, and with such content, as to allow EWC members to express an opinion

based upon the information provided. The information, the consultation and

the expression of the EWC opinion also need to happen within a reasonable

time, and sufficiently in advance that it can be taken into account in the com-

pany’s decision-making process.

Also the role of EWC members is legally upgraded in Article 10 of Direc-

tive 2009/38/EC. This Article gives EWC members the right to obtain the

means necessary to fulfil their EWC rights and duties (Article 10 §1). It is

their duty to pass on information to local workplace representatives, or if there

are no local workplace representatives, to the entire workforce (Article 10 §2).

In order to develop the skills, knowledge and competences needed to exercise

their representative duties, EWC members are entitled to training during their

working time (Article 10 §4).

Conclusions

The EWC Directive illustrates the capacity of the European Union to de-

velop a legal framework for European social dialogue in MNCs. On several

occasions lessons were learned from the potential negative impacts of transna-

tional restructuring and from the impossibility to legislate on this matter
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through unanimous decision-taking. Thus a joint letter of the European Social

Partners of 31 October 1991 was included as a Social Protocol to the Maas-

tricht Treaty, opening up two new possibilities for social policy making: by

European Social Partner Agreement enforced by a Directive, or by a Directive

adopted in the Council by qualified majority instead of unanimity. With vol-

untarily-established EWCs serving as good examples and a driving force, and

political consensus mobilised by some ministers for employment during their

countries’ presidency, the draft EWC Directive was adopted in 1994. The in-

novative character of this Directive brought with it some imperfections that

resulted in several rulings of the ECJ, some of which are reflected in the new

2009 EWC Directive. This article demonstrates that the new EWC Directive

is a good example of European social policy making, bringing together and

responding to developments in the economic, political, juridical and industrial

relations fields. Despite the difficult and lengthy decision-making process, it

illustrates the capacity of European policy-making to adopt a legal framework

for European social dialogue structures within multinational companies.
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